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Third Circuit Requires 
Philadelphia Housing Authority 
to Increase Utility Allowance 

for Rate Hikes1

The United States Court of Appeals for the Third Cir-
cuit recently issued an extremely important decision on 
the calculation of utility allowances in public housing. 
The court’s ruling holds promise for all federally assisted 
housing in this period of imminent post-Katrina skyrock-
eting utility bills. McDowell v. Philadelphia Hous. Auth., 
423 F.3d 233 (3d Cir. 2005).

The appellate decision involved a long-running case 
in which tenants had sued the housing authority in 1997 
pursuant to 42 U.S.C. § 1983 for its failure to adjust its 
utility allowances for rate increases as required by fed-
eral law. After certifi cation of a tenant class, the parties 
executed a settlement agreement, which was incorporated 
into a consent decree under the continuing jurisdiction of 
the district court. The settlement essentially required the 
housing authority to follow the federal regulations for the 
annual review and adjustment of allowances, including 
the requirement to revise allowances when utility rates 
increase by 10% or more from those used to calculate the 
prior allowances. 

When natural gas rates increased in December of 
2000 by 11%, and then increased again one month later, 
tenants repeatedly requested an allowance adjustment 
but the Philadelphia Housing Authority refused to act. 
The tenants, represented by Community Legal Services, 
fi nally sought to enforce the consent decree through a 
civil contempt motion in October of 2002. The parties 
again reached another settlement two months later, with 
increased allowances effective January 1, 2003, but no 
resolution of the tenants’ request for sanctions during the 
two-year period of noncompliance. 

The district court subsequently denied the tenants’ 
motion, fi nding no showing of any actual provable injury 

1Much of this article is based on an analysis by Roger D. Colton, of Fisher, 
Sheehan and Colton (FSC) in Boston, about whom more can be found at 
http://www.fsconline.com.

2The court’s conclusion on this point was reinforced by the extrinsic evi-
dence provided by HUD’s regulations that require prior notice of adjusted 
allowances, except in the case of those required for rate increases. See 24 
C.F.R. § 965.502(c) (2005).
3423 F.3d at 241.
4Compare 423 F.3d at 238, with 24 C.F.R. § 965.507(b) (2005) (PHAs); and 24 
C.F.R. §§ 880.610 and 881.601 (2005) (project-based Section 8 program); 
and 24 C.F.R. § 982.517(c) (2005) (housing choice voucher program).
5423 F.3d at 241.
6Id.

from the violation of the decree. This fi nding was based 
upon its acceptance of the Philadelphia Housing Author-
ity’s revised gas consumption calculations for the period 
between 1999 and 2002, which retroactively decreased the 
base allowances, more than offsetting the impact of the 
rate shortfalls. Thus, the district court accepted the hous-
ing authority’s contention that tenants were owed nothing 
despite its admitted violation of the consent decree and 
rate regulations.

On appeal, the Third Circuit, with Supreme Court 
nominee Judge Alito writing for the panel, rejected this 
position out of hand. Using contract principles to construe 
the terms of the consent decree, the court found its terms 
unambiguous, requiring and permitting only prospective 
adjustments.2 The court stated:

When [the utility provider] raised its rates, the 
tenants were entitled under paragraph 8 of the 
decree to have their allowances recalculated based 
on the increased rates and the consumption fac-
tor in effect at the time. The difference between 
the allowances so calculated and the allowances 
the tenants received is the loss the tenants suffered 
and the benefi t the PHA reaped as a result of the 
latter’s contempt.3

This reasoning is directly applicable to millions of fed-
erally assisted tenants because, although the regulatory 
citations vary, the conditions set forth in paragraph 8 of 
the consent decree are largely the same as those embod-
ied within HUD’s utility allowance regulations for all of 
its programs.4 Therefore, when utility rates go up, “ten-
ants [a]re entitled. . . . to have their allowances recalcu-
lated based on the increased rates and the consumption 
factor in effect at the time.”5 If a housing authority or 
property owner does not do this, “the difference between 
the allowances so calculated and the allowances the ten-
ants received is the loss the tenants suffered.”6 That loss is 
“actual provable injury” to be assessed against the non-
complying public housing agency or owner. 

Consequently, the utility allowances provided to pub-
lic and assisted housing tenants throughout the country 
over the past several years warrant careful scrutiny, as 
natural gas, fuel oil and electricity prices have increased 
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substantially. Inadequate utility allowance adjustments 
effectively result in hundreds of millions of dollars of rent 
overcharges in the subsidized housing programs.7 Indeed, 
the Philadelphia case alone involved overcharges esti-
mated at more than $4 million. The recently announced 
rate hikes by many utility companies as a result of the 
hurricane’s interruption of supplies only heighten the 
urgency of prompt review, analysis, and remedial action 
on this problem. n

7See generally NHLP, Shifting Affordable Housing Cost Burdens to Tenants: A 
Historical Perspective, 35 HOUS. L. BULL. 8, 9 (2005).

1Pub. L. No. 109-97 (Nov. 10, 2005).
2MAKING APPROPRIATIONS FOR AGRICULTURE, RURAL DEVELOPMENT, FOOD AND 
DRUG ADMINISTRATION, AND RELATED AGENCIES PROGRAMS FOR THE FISCAL 
YEAR ENDING SEPTEMBER 30, 2006, AND FOR OTHER PURPOSES, H.R. Rep. No. 
109-255 (2005) (hereinafter H. Rep. No. 109-255).

RHS FY 2006 Appropriations 
Act Funds Rural Tenant 

Protection Vouchers
The housing programs of the Rural Housing Service 

(RHS) will receive funding for Fiscal Year 2006 (FY06) 
comparable to that they received in FY05, despite the 
Administration’s continuing efforts to substantially cut 
funding for the agency’s housing programs, particularly 
its Section 515 rental housing program. More signifi cantly, 
the legislation authorizing appropriations for RHS, which 
was signed into law on November 10,1 contains several 
provisions for new programs authorizing the agency to 
protect residents against displacement when an owner 
prepays a Section 515 loan. It also contains funding and 
an authorization for the agency to begin restructuring its 
existing Section 515 inventory in order to ensure its con-
tinued fi scal and physical viability.

Housing Programs FY06 Funding

Funding for the RHS housing programs is considered 
by the House and Senate Agricultural Appropriations 
committees. Both committees adopted FY06 funding rec-
ommendations for the RHS housing programs and the 
House and Senate approved those recommendations ear-
lier this year. Because the House and Senate recommenda-
tions differed, a House and Senate conference committee 
was formed to reconcile the differences and to make fi nal 
recommendations to both chambers of Congress. The con-
ference committee met in late October and issued a con-
ference report that, in practically every case, adopted the 
higher funding level approved by either the House or Sen-
ate.2 In most instances, the conference committee’s recom-
mendations are identical to the programs’ FY05 funding 
levels and substantially higher than those sought in the 
Administration’s FY06 Budget, which was sent to Con-
gress in February of this year. 

The table on the following page shows the enacted 
FY06 agricultural appropriations and compares them to 
last year’s actual funding level and the Administration’s 
funding request.

The conference committee’s approved recommenda-
tions were passed by the House on October 28, and by the 
Senate on November 3, 2005. The President signed the bill 

New Report on Winning 
Construction Jobs

The Brennan Center for Justice recently pub-
lished a new report entitled Winning Construction 
Jobs for Local Residents: A User’s Guide for Commu-
nity Organizing Campaigns that discusses a fi ve-
step strategy that community advocates can use to 
create and/or retain high-quality construction 
jobs for their local residents—especially women 
and people of color. The report draws upon the 
successes and setbacks experienced in campaigns 
throughout the U.S.—including campaigns in New 
York, Hartford, Los Angeles and Seattle—and 
focuses attention on what has worked best and 
what should be avoided.

The fi ve-step approach outlined in Winning 
Construction Jobs includes: (1) identifying the 
right target; (2) getting a seat at the table; (3) sup-
porting high-road contractors; (4) implementing 
pre-apprenticeship training; and (5) monitoring 
outcomes. Through this fi ve-step framework, the 
report provides an analysis of the core stakeholders 
and potential allies in a construction jobs campaign, 
descriptions of existing programs, and detailed 
explanations of legal tools necessary to get the 
agreements in writing. Overall this report provides 
an insightful look into many of the strategies that 
have proven to be successful for a number of com-
munity advocates in their fi ght for economic equal-
ity in some of our nation’s most under-represented 
communities.

The report is available online at www.brennan
center.org/programs/downloads/construction
jobs.pdf.




